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a) Law of 17 July 2008 transposing Directive 2005/60/EC of the
European Parliament and of the Council of 26 October 2005 on
Prevention of the use of the financial system for the purpose of
money laundering and terrorist financing, and Directive
2006/70/EC of the Commission of 1 August 2006 regulating
the implementation of Directive 2005/60/CE of the European
Parliament and of the Council on “politically exposed persons”;
technical criteria for the application of simplified customer due
diligence obligations and exemption on grounds of a financial
activity conducted on an occasional base or a very limited
scale, and amending:

1. Law of 12 November 2004, as amended;

2. Law of 5 April 1993 on Financial Sector, as amended;

3. Law of 7 March 1980 on Judiciary Organisation, as
amended;

4. Law of 6 December 1991 on Insurance Sector, as amended;

5. Law of 9 December 1976 on Notarial Organisation, as
amended;

6. Law of 10 August 1991 on Profession of Lawyers, as
amended;

7. Law of 28 June 1984 on Organisation of the Profession of
“réviseurs d'entreprises”;

8. Law of 10 June 1999 on Organisation of the Profession
“d'expert comptable”.

b) Law of 17 July 2008 on Fight against Money Laundering and
Terrorist Financing, and amending:

1. Article 506-1 of the Criminal Code

2. Law of 14 June 2001 on:

1) Approval of the Convention of the Council of Europe on
Laundering, Search, Seizure and Confiscation of the Proceeds
from Crime, Strasbourg 8 November 1990;

2) Amendment of some regulations of the Criminal Code;
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3) Amendment of Law of 17 March 1992:

-Approving the United Nations Convention against
Illicit Traffic of Narcotic Drugs and Psychotropic
Substances, Vienna 20 December 1988;

-Amending and completing Law of 19 February 1973
on the sale of drugs and the fight against drug addiction;

-Amending and completing some regulations of the
Code of Criminal Procedure.

2.2 Specific laws/circulars/industry recommendations per profession
authorised to act as domiciliation agent in Luxembourg

2.2.1 Professionals of the financial sector (“PFS”) - Supervisory authority:
Commission de Surveillance du Secteur Financier (www.cssf.lu)

Currently in force:

a) Circular 01/28 of 6 June 2001 on examination of compliance
with law of 31 May 1999 on domiciliation (amended by
circular 01/47);

b) Circular 01/29 of 7 June 2001 on the minimum content of the
domiciliation agreement;

c) Circular 01/47 of 21 December 2001 on the professional
diligences of domiciliation agents (amending circular 01/28);

d) Circular 02/65 giving further explanation on the ‘registered
office’ (“notion de siège”);

e) Circular 05/211 of 13 October 2005 on Combating money
laundering and terrorist financing and prevention of the use of
the financial sector for the purpose of money laundering and
terrorist financing;

f) Law of 5 April 1993 on the financial sector as amended (see
Art. 28-1); and

g) Regulation (CE) n°1781/2006 of the European Parliament and
of the Council dated 15/11/2006.
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2.2.2 Lawyers- Supervisory authority: “L’Ordre des Avocats du Barreau du
Luxembourg” (www.barreau.lu)

Currently in force:

a) Law of 10 August 1991 as amended on the organisation of the
profession;

b) Circulars from the Luxembourg Bar Association (available
only to members of the Bar of Luxembourg and of Diekirch);
and

c) “Règlement Intérieur de l’Ordre des Avocats du Barreau de
Luxembourg” dated 12 September 2007.

2.2.3 “Réviseurs d’entreprises” (External Auditors)- Supervisory

authority: Institut des Réviseurs d’Entreprises (www.ire.lu)

a) Currently in force

i) Law of 28 June 1984 on the organisation of the
profession;

ii) Recommendation of 20 June 2006 on professional
diligences especially in relation to the prevention
Money Laundering and financing of terrorism;

iii) Code of Ethics (of 19 June 2003 and amendments).

b) Bill of law

Bill n°5872 on the profession of external auditor implementing
directive 2006/43/CE of the parliament and council dated
17/05/2006 on the legal control of annual accounts and
consolidated accounts.

The bill was deposited before the “Chambre des Députés” on
21 April 2008. The bill plans in its article 89 to modify article 1
of the law of 31 May 1999 on domiciliation of companies, by
adding as a new category of professionals authorised to act as
domiciliation agents the “réviseur d’entreprises agréé”.

The “Institut des Réviseurs d’Entreprises” (“IRE”) and the
“Ordre des Experts Comptables” have already commented on
the bill of law respectively on 9 May 2008 and 17 June 2008.
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The IRE defines the new category of “réviseur d’entreprises” as
such1: “The bill distinguishes between “réviseur d’entreprises”
and “réviseur d’entreprises agréé”. The title “réviseur
d’entreprises” would be used for professionals having acquired
practical and technical competency and having succeeded a
professional aptitude exam, but who will not necessarily
conduct the legal control of accounts and other missions
reserved to the profession with exclusive title. The title
“réviseur d’entreprises agréé” will allow conducting missions of
legal control of accounts as well as other missions which will be
exclusive to them such as the control of capital increase other
than cash, mergers, demergers, etc. In order to be allowed to
exercise these missions, the professional holder of a title of
“réviseurs d’entreprises” will have to specifically apply to the
CSSF to become “réviseur d’entreprises agréé”. He will have to
comply will all applicable business and organisation
regulations”.

The IRE expects the bill to be passed into law around the last
quarter of 2008.

2.2.4 “Experts-Comptables” (Chartered Accountants) - Supervisory

authority: L’Ordre des Experts-Comptables (www.oec.lu)

Currently in force

a) Law of 10 June 1999 on the organisation of the profession of
chartered accountants; and

b) Guidelines from the “Ordre des Experts Comptables” (“OEC”)
adopted at the general meeting of the OEC in 27 June 2005:
“Diligences professionnelles de l’expert comptable qui agit

comme domiciliataire de sociétés”.

2.2.5 Reinsurance company managers when domiciliating reinsurance
companies- Supervisory authority: Commissariat aux assurances
(www.commassu.lu)

The present Report does not go into further details in relation to the
above professional category.

1 Chambre des Députés-Projet de Loi-N°5872 (1)- Avis de l’Institut des Réviseurs d’Entreprises-
9.5.2008- p2 (literal translation from French).
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3. Professional obligations of domiciliation agents

3.1 Introduction

This section outlines the various professional obligations which may be
extracted from laws, regulations or guidance applicable to domiciliation
agents.

It focuses on professional obligations applicable to professionals of the
financial sector acting as domiciliation agents and supervised by the CSSF.

Some specific obligations exist for domiciliation agents which are not
professionals of the financial sector. These obligations are not covered in the
present report. However it appears that, in general, most other professional
bodies rely on the recommendations and circulars of the CSSF to implement
their obligations on the domiciliation agents under their supervision.

Note that in some cases a similar obligation appears under different pieces of
legislation, regulation or guidance.

3.2 Obligations under the law of 31 May 1999, as amended on domiciliation
agents

3.2.1 Obligation to have a written domiciliation agreement (source: article
1 (1) of the law of 31 May 1999)

a) Form of the agreement- see CSSF circular 01/29 on minimum
content of a domiciliation agreement as detailed under 3.7
below;

b) Signature of the agreement: The parties to the agreement are the
domiciliation agent and the entity domiciled as the client of the
domiciliation agent. (See FAQ n°1).

3.2.2 Obligation to check that the domiciled company fulfils the
requirements of article 2 (2) of the law of 10 August 1915 on
commercial companies as amended: “The domicile of all commercial
companies is located at the principal establishment of the company.
The principal establishment of the company is deemed to be, unless
proven otherwise, at the statutory seat of the company” (source: article
2 (1) a) of the law of 31 May 1999) (See FAQ n° 2).
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3.2.3 Obligation to know the true identity of the members of the
management body of the company domiciled (“membres des
organes de la société domiciliée”) (see FAQ n°12 and of the clients,
or the persons on behalf of which these clients act (source: article 2
(1) b) of the law of 31 May 1999).

3.2.4 Obligation to keep copies of identification documents for at least
five years after the end of the relationship and maintain up to date
the relevant documentation (see FAQ n°13 (source: article 2 (1) b) of
the law of 31 May 1999 and article 3 of the law of 12 November 2004).

3.2.5 Authorisation to denunciate the seat of the domiciled company in
case the statutory or contractual members of the body of the
company are in breach of the company law or the establishment
law (source: article 2 (1) c) of the law of 31 May 1999).

3.3 Obligations under the law of 12 November 2004, as amended on the fight
against money laundering and the financing of terrorism

3.3.1 Obligation of vigilance in relation to clients (source article 3 of the
law of 12 November 2004 as amended by the law of 17 July 2008)

a) Obligation to apply measures of vigilance (identification of
clients, identification of beneficial owners, identification of
purpose and object of the transaction when entering into a
business relationship, continuous monitoring of the
relationship).

b) Obligation to apply these measures of vigilance according to a
risk based approach. Simplified obligations of vigilance apply
to low risk clients and reinforced obligations of vigilance apply
to high risk clients (see article 3-1 and 3-2 of the law of 12
November 2004 as amended for more details).

c) Obligation to establish the identity of the client and the
beneficial owner before the establishment of a business
relationship or execution of a transaction. Some exceptions
apply: i.e. possibility to finalise the establishment of the
identity of the client after entering into relationship, in the case
where the client is low risk and it is necessary for the normal
exercise of activities of the client not to interrupt its activities,
identification of life insurance beneficiaries at the time of
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-contracts

3.5.6 Obligation to establish appropriate internal control procedures

Professionals are under the obligation to implement written internal
control and communication procedures in the form of an anti money
laundering and terrorist financing complete program (with detailed
policies, procedures), which must be updated regularly and
communicated to staff.

Professionals should train staff, at regular intervals (the general
practice in the industry recommends at least once a year), as well as
plan information meetings to keep staff up to date with latest
development in this area. A member of staff is designated to answer
staff questions on the subject of AML.

3.5.7 Obligation to co operate with the authorities and reporting
obligations

In general professionals must provide assistance to any legal requests
issued by authorities responsible for ensuring the application of the
law, issued in the exercise of their duties.

In particular, professionals must co-operate with requests from the
Luxembourg state prosecutor but must also promptly and
spontaneously report suspicious transactions to the state prosecutor. To
that effect, the names of the persons which the professional appoints as
reporting officers (“MLRO”) must be communicated to the CSSF.

The circular (points 123 to 132) provides clarification as to the criteria
to take into consideration before deciding to report or not.

When reporting, a professional is exempt from obligation of
confidentiality towards the state prosecutor and there are no liabilities
of any kind when a report is filed in good faith.

A copy of the report must be sent to the CSSF.

Note that the obligation to cooperate with the authorities entails an
obligation of “no tipping off”. This means that, safe for few exceptions
(see article 5, paragraph (5) of the law of 12 November 2004 as
amended by the law of 17 July 2008), the professional (including its
employees and or directors) may not divulge to the concerned
individuals and/or any other third party the fact that a report has been
sent to the Parquet.

















- 29 -

4. Practical Issues and frequently asked questions (“FAQ”)

As mentioned above, this section aims at reflecting discussions which were raised
during meetings of the subgroup A among its members. It is not intended to be seen
as guidance or advice, but only reflexions on the subject matters.

__________________________________________________ _________

FAQ n° 1 Domiciliation agreement can only be signed once the company exists
and is therefore able to enter into agreements: There seems to be a
legal gap between the time the domiciliation agent takes on the client
on board and the domiciled entity is able to enter into the domiciliation
agreement. (See fines applied under articles 4(2) and possible
dissolution of the company under article 1 (3) of the law of 31 May
1999.)

___________________________________________________ _________

FAQ n°2 Notion of registered seat (siège social):Article 2 of the law on
domiciliation of companies (1999) refers to article 2 of the law of 1915
on commercial companies. How to compare statutory seat from central
administration and principal establishment? In general the domicile of
a company is its principal establishment and the principal
establishment of a company is deemed to be at its registered seat (as it
appears in the articles of the company), unless proven otherwise.

Reference is made to CSSF circular 02/65 on the notion of seat for
domiciliation agents (as professional of the financial sector) and
whereby a seat for the law exists “as soon as there is an address in
Luxembourg provided to a third party so that the third party can use it
towards other third parties. It is the case for instance when a company
is authorised to use the address and/or the name of a professional or
another third party as its own address vis à vis other third parties. The
company is then considered as having a seat at that address.”

The interpretation seems to be that a company is domiciled in
Luxembourg when there is an address in Luxembourg known to third
parties and services are performed from that address.

_ _________________________________________________________

FAQ n°3 When does a Luxembourg entity legally exists in Luxembourg: A
Luxembourg entity legally exists as at the date of incorporation, i.e. the
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date of the notarial deed, not at the date of registration with the trade
register.

_ _________________________________________________________

FAQ n°4 Domiciliation agents providing substance offices. Is there any
legislation in Luxembourg on the subject? CSSF 02/65 sheds light on
this matter. The practice rules seems to be that it is acceptable as long
as the ratio between the number of substance offices and the number of
square meters is not disproportionate, as long as there is no exclusive
and no private use authorised and as long as there are no time-sharing
arrangements.

_ _________________________________________________________

FAQ n°5 When a company transfers its registered seat to another domiciliation
agent, should the first domiciliation agent still publish a denunciation
of registered seat even if the new domiciliation agent has published the
new address of the company? While there does not seem to be an
obligation to denunciate the seat of a company in the case of a transfer
where the new domiciliation agent has published the new address, it
would be recommended in order to provide extra protection to the
transferor domiciliation agent.

_ _________________________________________________________

FAQ n°6 If a company whose seat has been denunciated by the domiciliation
agent does not spontaneously provide a new registered address, what
actions can the domiciliation agent take against the company and/or the
client? The domiciliation agent should at least be able to request the
judicial liquidation of the company.

_ _________________________________________________________

FAQ n°7 Corporate directors of domiciliation agents: Corporate directors which
are appointed on the board of Luxembourg companies must appoint a
permanent representative who will act for and on behalf of the
corporate director (article 51bis of the Law of 10 August 1915 on
commercial companies as modified by the law of 25 August 2006).
The permanent representative will be subject to civil liability in the
same manner as an individual director (article 59 of the Law of 10
August 1915 as amended).

CSSF 01/47 highlights conflicts of interest when staff of domiciliation
agents act as directors on domiciled companies.
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_ _________________________________________________________

FAQ n°8 Issue of supervision by the domiciliation agent of the activities of a
company domiciled when the domiciliation agent has no control over
the company (i.e. is not on the board). The domiciliation agreement
will mention the obligations of the client to inform etc, but in practice
how can that control be enforced? In the UK that would be the role of
the company secretary. High vigilance has to be maintained by the
domiciliation agent in Luxembourg and the domiciliation agent in
Luxembourg should be comfortable with the level and quality of the
information it obtains on the entity it domiciles, otherwise it may
denunciate the seat of the domicilied company for non compliance
with the obligations set forth in the domiciliation agreement.

_ _________________________________________________________

FAQ n°9 Location restrictions for day to day managers/directors: There seems to
be no restriction whatsoever in relation to Soparfis/Holding
Companies. However, for regulated entities the day-to-day managers
must live in Luxembourg or in the surrounding region.

_ _________________________________________________________

FAQ n°10 A question was raised whether there was some supervision over the
fees applied for domiciliation activities. No, the fees are freely decided
upon by the domiciliation agent and are usually linked to markets
practices (i.e. what other domiciliation agents in Luxembourg are
charging). The only obligation is under the minimum content of the
domiciliation agreement which should include the level of fees applied.

_ _________________________________________________________

FAQ n°11 Holding of Annual General Meetings for Luxembourg companies:
New provisions under the Law of 1915, as amended in 25 August 2006
as to the ways of participating in the meeting. To benefit from them the
Articles of Incorporation/by-laws should reflect them. For proxy
voting forms, these shall allow for voting in favour, against or
abstention.

_ _________________________________________________________

FAQ n°12 What constitutes the management body of a Luxembourg company
(“les organes de la société”)? It encompasses the board of directors, or
managers (“gérants”), the management board (“le directoire”), the
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supervisory board (“le conseil de surveillance”), the statutory auditors
(“commissaires”), the liquidator and permanent representatives of the
company.

_ _________________________________________________________

FAQ n°13 Is there an obligation to constantly update passports of clients? Article
2 (1) b) of the law of 31 May 1999 states the obligation to “maintain”
the identification documents, while point 44 of CSSF circular 05/211
clearly mentions that identification documents must be valid when
entering into relationship, but the expiration of the document does not
require the professional to systematically request an updated version,
except in case of doubt.

_ _________________________________________________________

FAQ n°14 In relation to the of law of 5 April 1993 on the financial sector as
amended, the minimum capital requirements prescribed under the
different type of licenses of financial professionals (credit institutions
and professionals of the financial sector) refer to the subscribed capital,
but what about the branches of these Luxembourg financial
professionals? Do they need a “capital de dotation”? This does not
seem to be mandatory, but it must have sufficient financial resources to
allow the branch to pursue its activities in the respect of applicable
laws and regulations and to prevent jeopardizing the financial stability
of the Luxembourg parent company.

_ _________________________________________________________

FAQ n°15 The law of 5 April 1993 on the financial sector as amended, in its
article 29-5 “Professionals providing services of setting up and
management of companies” mentions under it’s point (3) “the
domiciliary agents mentioned in article 29 as well as notaries and
registered members of other legally regulated professions listed in
paragraph (1) of the law of 31 May 1999 on the domiciliation of
companies should be authorized, by force of law, to perform the duties
of a professional offering services of setting up and management of
companies (…).” This seems to be the first time notaries are
mentioned in such context. It therefore seems that notaries may
incorporate and manage companies but may not provide registered seat
to those companies, as they do not figure in the list of professionals as
per the law of 31 May 1999 on domiciliation of companies.
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C. REPORT SUBGROUP B: AML and KYC Issues

Glossary

AML Anti money laundering

CSSF Commission de Surveillance du Secteur Financier

EEA European Economic Area

FATF Financial Action Task Force

GP General Partner

HNWI High Net Worth Individual

IRE Institut des Réviseurs d’Entreprises

KYC Know-Your-Customer

LP Limited Partners

NCCT Non-Cooperative Countries and Territories

OEC Ordre des experts comptables

PEP Politically Exposed Person

PFS Financial Service Professional

PPM Private Placement Memorandum

RBA Risk Based Approach

SICAR Société d’Investissement en Capital à Risque

SIF Specialised Investment Fund (SIF)

TA Transfer agent

UBO

SPV

Ultimate Beneficial Owner

Special Purpose Vehicle
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1. Objectives of the workgroup

The objectives of this workgroup are to provide to other professionals with their
thoughts on KYC issues (e.g.: minimum documentation required in order to identify
a client for various types of structures.)

2. Types of clients and services provided by the domiciliary agent

2.1 Types of clients

Domiciliary agents provide domiciliation services to companies incorporated in
Luxembourg (so called “Luxco”) but sometimes also provide certain types of services
to offshore companies (BVI, ….).

Both types of clients (Luxco and offshore) should be identified and are subject to
KYC procedures.

In this report, the word “client” refers to the Luxembourg entity (or the offshore
entity) to which services are provided (domiciliation services and/or other services
described hereafter).

2.2 Types of services provided

Services provided by domiciliary agents may be different:

-provision of a registered address to companies

-provision of directors and managers to companies

-administrative services like preparation of general meetings (AGM, EGM,
etc), update shareholders’register, filing of annual accounts with Luxembourg
trade register

-accounting, bookkeeping and preparation of annual accounts including
monthly or quarterly reporting

-preparation of tax returns

-provision of employee on a part-time basis and /or office space (for substance
issues)
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-payroll services

-tax advices

The workgroup agrees on the fact that KYC procedures and monitoring of
transactions may differ depending on the type of services provided by the domiciliary
agent (risk based approach). Where a registered office or mandates of
directors/managers is provided with, the workgroup agrees that the risk for the
domiciliary agent is higher than in the case of bookkeeping services only.

Manager’s mandates can be provided under certain conditions. Those conditions
should be kept in mind when fixing the client rating according to the risk based
approach (cfr chapters 7.5 and 7.5.2 of the report)

The workgroup also agrees on the fact that the domiciliary agent must conduct a
minimum of diligences to know all its clients whatever type of services is provided
(even if only office space is provided for substance issues). However in those
circumstances (no domiciliation services or directors mandates provided by the
domiciliary agent), at least key documents must be obtained.

3. Types of structures of ownership

The workgroup agrees on the fact that in order to identify the clients and their
ultimate beneficial owners (UBO), KYC procedures should take into account the
different types of clients and UBO as follows:

-individuals (including the case of large number of individuals, family
members)

-listed entities

-trust or foundations

-regulated entities (i.e. insurance, banks, regulated funds)

-non regulated entities (i.e. Private Equity fund, Real Estate fund)

When the structure of ownership includes a number of layers of companies it is
required to :

-follow the chain of ownership up to the ultimate beneficial owners of the
client and to verify the identity of those individuals
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-obtain a signed structure chart

4. Percentage of ownership

Besides the fact that the CSSF and the IRE recommend to identify the beneficial
owners as from a percentage of ownership of 25%, members of the workgroup
mention that in practice within the domiciliation function more strict percentages are
applied (10% or 5% or 1% are for example percentages applied according to internal
procedures of some domiciliary agents).

Members of the workgroup are of the opinion that besides the percentage of
ownership, it is also important to take into account the amount of the investment (e.g.
small percentage of ownership but large amount of investment in the case of
investment by private equity funds) and risk associated with the business relationship.

In case of partly paid shares (Luxembourg law authorizes the shareholders to pay their
shares with a minimum of 25% at the incorporation of the company), the workgroup
also agrees on the fact that as all the shares have a voting right (even the partly paid
shares), the identification of the beneficial owners must be carried out in the same
manner.

5. KYC obligations for domiciliary agents other than Banks and
PFS

All different professionals providing domiciliation services are bound by the same
law concerning AML/KYC (law of 12 November 2004, as amended).

However regulations may differ depending on the activity sector of the professional:

-Banks and PFS are bound by the CSSF Circular 05/211. “Expert-comptables”
and Réviseurs d’Entreprises are bound by IRE and OEC recommendations.

-Lawyers are not bound by any dedicated regulation regarding AML others
than the law.

In addition to the recommendations issued by its professional organisation (IRE,
OEC), domiciliary agents which are not under to supervision of CSSF could comply
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voluntarily with KYC and AML regulations applicable to banks and PFS. The
monitoring should be conducted in the same manner.

6. Documents required in order to identify beneficial owners

6.1 Introduction

The workgroup did not discuss in details the client identification (the domiciled
Luxembourg entity) and its legal components (the board members : directors and
managers, the statutory auditor(s), the shareholder(s) or its proxies (persons or entities
with a power of attorney)). In this respect, the workgroup refers to the
recommendation as per CSSF circular 05/211.

In this report, the members of the workgroup mainly focus their thoughts on
identification of the UBO through different types of structure of ownership.

6.2. Individuals

6.2.1 List of documents of identification

The members of the workgroup mention the following documents as key elements of
identification of individuals:

-certified copy of the passport

-CV or background letter

-recommendation letter from a Bank where the individual maintains a bank
account

-utility bill as proof of domicile

-ultimate Beneficial Owner (UBO) declaration form

6.2.2 Certification of documents of identification

Depending on the nationality of the individual, the passport could be replaced by one
of the following documents:

-identity card

-driving license
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The certification of the copy of the passport or of the identity card must be obtained
from a competent authority. The competent authorities are determined by the local
legislator and can therefore vary form country to country.

Examples of competent authorities :

-public notary

-solicitor

-embassy and consulate

-superintendent of police

-administration

The CSSF also accepts certification by another financial institution even located
outside Luxembourg provided that this financial institution applies KYC procedures
equivalent to the procedures applied by a financial institution situated in Luxembourg.
Financial institutions situated in EU, EEA and FATF members are considered as
equivalent to Luxembourg in terms of AML procedures.

6.2.3 Types of controls to be carried out on documents of
identification

The key controls to apply by the domiciliary agents on the documents of identification
are the followings:

-to check the validity of the passport or of the identity card

-to check the specimen of signature on the passport with the signatures on the
other documents signed by this person (UBO declaration form, contract,…)

-to check if the name appears on a black-list

-to obtain information on this person (e.g.on Internet) and compare the
information obtained and in particular date of birth and photography with
information on the passport

-to make complementary research via the internet or otherwise

6.2.4 Background information on the origin of the wealth

Background information can be provided by the UBO itself or by the business
provider “l’apporteur d’affaires” who referred the client. The members of the
workgroup mentioned that this information is sometimes collected on a specific form
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completed and signed by the UBO himself. When it is not completed and signed by
the UBO himself, that background information are summarized on a memorandum
prepared by the person in charge of the client within the domiciliary agent, reflecting
the information collected from different sources mentioned in the memorandum.

The background explanations must be compared with the customer profile (e.g.
HNWI, businessman) and with additional information obtained from other sources
(e.g. internet).

All this information will be analyzed by the compliance officer together with the
investment objectives of the client and the reason to use a Luxembourg entity in order
to assess the risk linked to the acceptation of the client.

6.2.5 Recommendation letter

Members of the workgroup believe that a recommendation letter can not be
considered as a major document of identification of the beneficial owner.

Indeed the bank which recommends the client is not bound by this kind of letter.

6.3 Legal entities and legal arrangements

6.3.1 Listed entities

The members of the workgroup mention the following documents/ information as key
elements of identification of listed entities :

-evidence of listing (quotation’s number on the market)

-name of the market and ensure that it is a regulated market2 (companies
whose shares are not traded on a regulated market (e.g. OTC) are not subject
to simplified customer due diligence)

-in case of limited free float (listed companies with a part of the shares owned
by fixed shareholders) additional information should be obtained for
identifying the main shareholders (in particular where the main shareholders
are legal entities on which no information is available)

-structure chart if possible signed by the UBO / the shareholders or issued by
the tax or legal advisor of the client as part of the implementation of the
structure (i.e. step plan). The members of the workgroup draw the attention on

2In case of listing in a EU country please refer to the EU Directive 2004/39/EC of 21 April 2004 on
markets in financial instruments. For non EU member, no official list of regulated markets has been
issued to our knowledge. In this case the professional should compare the rules of this market with the
text of the EU directive above-mentioned.
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the importance of the understanding of the structure and of the objectives of

the client despite the fact the ultimate beneficial owner is a listed entity.

-UBO declaration form of the listed entity (a UBO declaration form should be
required in any case even if the UBO is a listed entity).

Furthermore the following documents on the listed entity are useful for identification
purposes:

- updated bylaws

- recent extract of trade register

- latest audited financial statements or annual report

- list of authorized signatures

6.3.2 Trust and Foundation

6.3.2.1 List of identification documents

Members of the workgroup mention the following documents as key elements of
identification of a trust / foundation:

-trust / foundation deed

-identification of the Settlor (depending on the fact it is a company or an
individual the identification is carried out on the same manner than for a
company and for individuals (cfr chapters 6.1. and 6.2.)

-identification of the Trustee (depending on the fact it is a company or an
individual the identification is carried out on the same manner than for a
company and for individuals (cfr chapters 6.1. and 6.2.)

-identification of the Beneficiaries if applicable (see 6.3.2.3 below) (cfr
chapter 6.2.: identification of individuals)

-identification of the protector(s) if applicable (depending on the fact it is a
company or an individual the identification is carried out on the same manner
than for a company and for individuals (cfr chapters 6.1. and 6.2.)

-UBO declaration form
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and by the Beneficiaries, the members of the workgroup agreed the fact that the single
signature of the Trustee is acceptable.

6.3.2.3 Identification of the Beneficiaries

The Domiciliary Agent should request from the Trustee an obligation to inform the
Domiciliary Agent of any changes in the Beneficiaries.

In case the Beneficiaries of the Trust are not yet designated (discretionary trust) the
members of the workgroup suggest to obtain from the Trustee information on the
class of persons in whose main interest the legal arrangement is set up or operates and
to obtain the UBO declaration form signed by the Trustee including an engagement of
the Trustee to provide the Domiciliary Agent with the names of the Beneficiaries as
soon they are known.

The members of the workgroup remind that in the case the identification of the UBO
is not fully finalized at the time of the entry into relationship with the client, the
identification must be finalized at the latest at the time of distribution of funds (i.e.
dividend, liquidation proceed, ….) to the Beneficiaries of the Trust. The members of
the workgroup suggest when it is possible to block the transaction of distribution in
the case the identification of the Beneficiaries is not completed.

Concerning the particular cases of charitable Trust, in the case the Beneficiaries are
only or mainly charitable organisations, the members of the workgroup agree on the
fact that particular attention on the monitoring of transactions must be carried out. In
this respect, the members of the workgroup agree on the following measures:

-to obtain from the Trustee a confirmation that distributions are made to the
profit of the charitable organisations designated as Beneficiaries of the Trust
(e.g. through a specific mention in the UBO declaration form)

-to ensure that the Beneficiaries of the Trust are well known charitable
organisations (e.g. Red Cross). In the case they are not well known, additional
research should be performed.

Note that the new law of 17 July 2008 amending the law of 12 November 2004 on the

fight against money laundering and the financing of terrorism provides some details

in relation to identification of trusts and foundations.

6.3.3 Regulated entities (i.e. insurance, banks, regulated funds, SICAR
and SIF)

Only the specific cases of insurance companies, SICAR and SIF were discussed
during the meetings of the workgroup. Indeed, the case of banks, life insurance and
regulated funds are quite simple: no obligation to identify the client if regulated in a
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EU member or FATF member or EEA member. However the members of the
workgroup remind that the real beneficial owner must be identified and for
example in the case of a bank, the domiciliary agent must ensure that the real
beneficial owner is the bank and not a client of the bank (individuals to identify
as per chapter 6.2)

Insurance companies

As far as insurance companies are concerned, the members of the workgroup mention
that in the current situation the exemption of identification is only applicable to life
insurance companies and not to the other activities of insurance companies. In
practice it seems that some professionals consider that insurance companies are
automatically exempted of identification which is not foreseen by the AML law. The
members of the workgroup agree on the fact that for non-life insurance company the
exemption is not automatic but the risk is limited.

SICAR and SIF

SICAR and SIF which distribute their shares themselves are now subject to paragraph
(1) of article 2 of the AML law of 12 November 2004 as amended (list of
professionals subject to AML law).

Moreover, SICAR and SIF are subject to the approval of CSSF which is given “a
posteriori” (after the incorporation). The CSSF ensures that SICAR and their directors
comply with the applicable legal and contractual rules.

As a consequence the members of the workgroup agree on the fact that the Board of
Directors of the SICAR or of the SIF is responsible for the identification of the UBO.

In the case the Board of Directors of the SICAR or of the SIF delegates this function
to a Transfer Agent and provided the TA is regulated in one of the EU, EEA or FATF
countries (which is always the case if the TA is a PFS in Luxembourg) then other
professionals could be exempted to identify the UBO of the SICAR or of the SIF
(exemption of identification foreseen by article 3-1 of the law).

However in practice for the moment, the Administrative Agent (“administration
centrale”) identifies the UBO of the SICAR or of the SIF mainly because the
professional starts to work for the client prior to the approval of the client by the
CSSF and moreover to cover to risk of non approval by the CSSF of the client.
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6.3.4 Non-regulated entities

Three main situations were discussed during the meetings of the members of the
workgroup which could be classified under this classification of non-regulated
entities:

-Large groups not listed with great number of individuals (family owned
groups)

-Securitization

-Private Equity

6.3.4.1 Family owned groups

The professional must identify the beneficial owners as from a ownership of 25% or
less according to internal procedure (see chapter 4). In case of large group with great
number of UBO the members agree on the fact that at least the following documents
should be required in order to identify the group:

-articles of association

-shareholders register

-background information on the activities of the group (Internet, financial
statements)

6.3.4.2 Securitization or “Titrisation”

Securitization is a structured finance process, which involves pooling and
repackaging of cash-flow producing financial assets into securities that are then sold
to investors. The name "securitization" is derived from the fact that the form of
financial instruments used to obtain funds from the investors are securities3.

Securitization often utilizes a special purpose vehicle (SPV) (alternatively known as a
special purpose entity [SPE] or special purpose company [SPC]) As a consequence,
domiciliary agents are facing this type of structure and have to identify the client.

In addition to the identification of the UBO of the SPV, the members of the
workgroup agree on the fact that the key point in securitization is the identification of
the investors who will buy the financial instruments used to obtain funds (the
securities). When the securities are listed, KYC should be carry out on the same
manner than for listed entities (cfr chapter 6.3.1). When the securities are not listed,
KYC should be carry out on the same manner than for individuals (cfr chapter 6.2.).

3 Definition as per wikipedia
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-copy of the annual accounts of the Fund (useful after the incorporation of the
Luxembourg entity to check that the Luxembourg entity is included in the
financial statements of the Fund)

-obtain a copy of the partnership agreement (agreement entered by and
between the GP and each LP)

7. Rating of clients

7.1 Introduction

The workgroup agrees on the necessity to give a rating to clients as per the
implementation of the Risk Based Approach (“RBA”). The members of the
workgroup exchanged their views in this respect and listed a certain number of
questions which should be raised in order to identify the risks specific to the
domiciliation activity.

The members of the workgroup then decided to summarize their views in a matrix
hereafter called the Risk Rating Matrix (“RRM”) which is attached to this report 6. On
basis of information obtained from the person in charge of the client, this matrix could
be a very useful tool for the compliance officer in order to assess the risk of
acceptation of each client.

7.2 Timing of the risk rating

The members agree on the fact that rating must be decided at the time of acceptation
of the client and could be adjusted later during the ongoing monitoring of the client
further to the evolution of the client, the relationship, the transactions.

7.3 How many level of ratings?

The workgroup suggests preferably avoiding odd numbers because of the tendency to
systematically use the average number.

7.4 Risk Matrix

The following key elements have been retained by the members of the Group when
preparing the RRM :

-RRM should remain rather simple. Each criterion should have a proper
weight and then a sum could be performed on the various risk ratings

6 Appendix 2
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-some risks rating criteria are rather objective (the answer can be yes/no) and
some other risk rating criteria are rather subjective (based on professional
judgment and risk rating should be adjusted for example on a scale

-RRM should be understood as guidance. It lists different criteria which could
influence the risk evaluation of a client

-certain criteria might not be applicable to one or another domiciliary agent.
Each domiciliary agent should take into account the criteria it is concerned by

-criteria are not listed in the order of importance. The importance of each
criterion has to be defined by the respective domiciliary agent. Some criteria
should be exclusive (e.g. PEP)

-criteria listed in the RRM refer only to questions which could be answered at
the time of acceptance of the client and not questions which can not be
evaluated at the beginning of the business relationship with the client but can
only be answered later on basis of a feedback from the person in charge of the
client (e.g. the account officers or “le gestionnaire”). This is for example the
case for the questions about the behavior of the client (behavior of the UBO or
behavior of the management). These criteria are not dealt in the RRM and
should be dealt with in a separate monitoring checklist. The members of the
workgroup agrees on the fact that the issue of a monitoring checklist would be
very time consuming and the members decided to focus on the RRM.

-The RRM must be completed (fourth column) by the person in charge of the
file (e.g. the account officer) since he has the best knowledge of their clients

-After completion the RRM should be submitted to the compliance officer for
reviewing of the answers provided by the account officer and making the risk
assessment (rating in the fifth column of the RRM)

Risk evaluation should be made by the compliance officer before the acceptance of
the file.

In cases where an acceptance is necessary at a stage where the information requested
in the RRM is not yet available, the file can only be accepted in principle. Before a
final acceptance of the file, the RRM must be completed

7.5 Elements to take into account in the process of fixing the rating

7.5.1 Risk rating related to the origin of the relationship (business provider
or “apporteur d’affaires”)

-who is the “apporteur d’affaires”
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-members of the group agree also on the fact that transactions on foreign (non
FATF) accounts might be considered more at risk than the same type of
transactions performed on Luxembourg bank account.

-type of signatures required for the various transactions has also an impact on
the monitoring of transactions: a transaction authorized by a single signature
power is more at risk than collective signatures. This situation applies in
particular when the domiciliary agent provides administrator mandates. In this
case, collective signature ensures that all transactions are approved by the
member of the domiciliary agent.

9 Professional secrecy

The members briefly discussed some issues concerning professional secrecy .

Request from other professionals (i.e.: notaries, lawyers, auditors, …) for
confidential information on the UBO

As a general rule, the domiciliary agent cannot provide other professionals (even to
professionals subject to the AML law) with confidential information on their clients.

In some circumstances, some exchange of information can be performed. Annual
report 2003 of the CSSF states that exchange of information could be performed if the
customer gives his explicit consent to exchange information with a third party.

This explicit consent should meet certain conditions:

-exchange of information should be performed in the interest of the protected
person (customer)

-consent should be specific (specific concerning the content of the exchange of
information, specific concerning the receiver of the information, specific
concerning to the aim of the exchange of information and specific in time).

We would encourage the reader to consult the CSSF report for further analysis.

If no exchange of information can be performed between professionals, clients have
to provide all information to the other professionals.
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APPENDIXES

APPENDIX 1-Wolfsberg Anti Money Laundering Questionnaire


